STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,706
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare to recoup an overpaynent of ANFC benefits to
the petitioner (totaling $755.00) by reduci ng her ongoi ng ANFC
benefits by ten percent. The issue is whether the petitioner
has denonstrated sufficient "hardship” to require the

Departnment to recoup the overpaynment at a | ower rate.

FI NDI NGS OF FACT

On July 17, 1992, the Human Services Board affirnmed the
deci sion of the Departnment to termnate the petitioner's ANFC
benefits because of the petitioner's receipt sonme nonths
earlier of lunp suminconme. Fair Hearing No. 11,250. In that
case, the petitioner received continuing ANFC benefits
totaling $755.00 during the pendency of her appeal. The
petitioner does not dispute that this amobunt nust now be
consi dered an "overpaynent" subject to recoupnent. See WA M
> 2234.2, infra.

The issue in this case is the rate of recoupnent. As a
result of a ruling by the Vernont Suprene Court in Burbo v.
D.S. W, Docket No. 90-569 (June term 1991), the Depart nment

was obligated to consider the "hardship" of an ANFC househol d
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facing a recoupnent of benefits.® The petitioner subnmtted
witten and oral statenents as to her income and expenses.

Her representations in this regard are not controverted by the
Depart ment .

The petitioner's household consists of the petitioner,
her husband, and their three children. The petitioner
receives SSI in the anobunt of $432.00 a nonth. Her husband
and the three children get ANFC benefits of $740.00 a nonth.
This gives a total of $1,172.00 a nonth.

The petitioner represents that her househol d expenses for
rent, utilities, phone, food (over and above food stanps), car
expenses, clothing, medications (non-Medicaid covered), and
personal itenms total, at nost, $1,080.00 a nonth. Despite
proddi ng by the Departnment and the hearing officer, the
petitioner could neither think of any nore expenses nor
account for how the remai nder of her incone is spent each

nmont h.

'The regulation (WA M > 2234.2) in effect at that tinme
speci fied that ANFC overpaynents were to be recouped in an
amount such that the household would "retain no | ess than
ninety percent" of its incone. The Court, in reversing a
decision by the Board (Fair Hearing No. 9544) interpreted this
section to nmean that the Departnment nust recoup at a rate | ess
than ten percent of incone in cases where "hardship" is shown.

Ef fective February 1, 1993, however, the Departnent anended

WA M > 2234.2 to provide that in all such cases recoupnent
will be at a flat ten percent--regardl ess of any all eged
hardship. In this case, the Departnment concedes that the
petitioner is at least entitled to a consideration of hardship
because she received her notice of overpaynent within the tine
"w ndow' between the Court's decision in Burbo and the recent
anendnent to the regul ations.
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The petitioner proposes to recoup the overpaynent by
reducing the petitioner's ANFC by $74.00 per nonth until the
$755.00 is recovered. This would | eave the petitioner with
$1,098. 00 per nonth of total incone. Based on the
petitioner's claimed expenses it cannot be concluded that this
woul d pose an undue hardship on the petitioner sufficient to

require the Departnent to recoup at a | ower nonthly anount.

ORDER

The Departnent's decision is affirned.

REASONS

After the Suprene Court's decision in Burbo the
Departnment did not issue any witten regul ati ons or guidelines
to determ ne "hardshi p" in ANFC overpaynent cases. |Its policy
appears to have been to sinply conpare a househol d' s cl ai ned
nmont hl y expenses with the anount of incone that would remain
after recoupnent. The petitioner does not maintain that this
met hod i s anything but logical and fair.

In the petitioner's case, however, even with the proposed
recoupnent of $74.00 (ten percent of her nonthly ANFC grant),
by the petitioner's own cal cul ati ons she woul d have nore than
enough nonthly income to neet all her househol d expenses.

This result is consistent with both the regul ations and the
Burbo decision. Therefore, the Departnent's decision is
af firnmed.
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